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Session Objectives



By the end of the session you will:

• Understand the process leading up to a hearing

• Be able to avoid unnecessary risks and delays

• Have an insight into tactical considerations

• Understand the importance of key landmarks

Objectives



Statistics



31% increase in 
claims compared 
to same quarter 
in 2017

Statistics



• Most common complaint was Unfair Dismissal

• Most common discrimination claims were 
disability, equal pay and sex discrimination

Statistics



Order of Events



• Pre-claim conciliation and ACAS

• Receiving the ET1 form and response times

• Preliminary hearings

• Documentation and Bundles

• Witness Statements

Order of Events





Pre Conciliation Process



• Mandatory for the last 4 years

• Introduced to reduce the number of claims and 
hearings dealt with by the Tribunal

• Claims will not be accepted by the Tribunal unless 
process undertaken

Pre-Claim Conciliation



• Prospective Claimant must make contact with ACAS 
within the normal limitation period for the claim

• “Clock stops” on the limitation period during 
conciliation, but the Claimant will always have at least 
1 month to bring claim from the end of the 
conciliation period

• Conciliation period lasts for 1 month and can be 
extended for up to a further 14 days

Conciliation – Time Limits



• When the prospective Claimant is willing to participate 
in pre-claim conciliation, ACAS will make “reasonable 
attempts” to contact the prospective Respondent.

• Will depend on contact details available to ACAS but 
most likely by telephone or post. 

• Ensure staff know to direct calls/correspondence 
accordingly.

Conciliation - Notification



• Both prospective Claimant and Respondent need 
to be willing to participate.

• Can choose not to participate, Claimant then free 
to issue claim.

• ACAS settlement – most common resolution of a 
claim (28% in the last published figures)

Conciliation – Participation?



• Any ET1 form filed with a Tribunal must include a 
reference number from ACAS – if not, the claim 
should not be allowed to proceed.

• Pre-claim conciliation must be attempted with 
each named respondent, so all respondents should 
have own reference number.

Conciliation – Keep an eye out





The Claim



• The “ET1” is the Claimant’s Claim Form

• Particularises the Claimant’s case – in theory

• Beware of leniency/flexibility towards litigants in 
person in particular

The ET1 Form















Receiving a Claim



• Notice of claim – setting out the deadline for response 
and the fact that a claim has been issued

• A blank ET3 (response) form

• Potentially case management directions and notice of 
hearing

• ACAS correspondence confirming conciliator identity

What accompanies the ET1?







Responding to a Claim



• Must be on ET3 form

• 28 days from when ET1 sent out by Tribunal

• Time is of the essence from when received – can apply 
for extension but such an application is often not 
reviewed by the Tribunal until after deadline

• General rule – response rejected if received outside 
deadline

ET1 – How to Respond



• Questions marked with asterisk must be completed

• Can annexe a separate “Grounds of Resistance” to 
form setting out the facts of the defence

• Can complete form and send by post/email or 
complete the form online via Justice Website

The ET3 Form











• Address any jurisdictional issues 

• Ensure that you respond to all allegations

• Admitted, denied or not admitted

• The ET3 is not a witness statement

ET3 - Contents



Preliminary Hearings



• May be listed by the Tribunal before ET3 filed if 
already clear there will be preliminary issues to 
discuss (i.e. jurisdictional issues)

• More often listed after the filing of the ET3

• Notification of hearing sent by Tribunal

Preliminary Hearings



• Often short hearing of 1 hour to identify 
preliminary issues and set timetable for the 
hearing

• These will be private hearings, often by telephone 
where parties are represented

Preliminary Hearings



• Will determine what steps need to be taken to 
prepare the case for hearing and the timescales for 
each step

• Will seek to list the main hearing if possible

Preliminary Hearings – Case Management







• Typically longer hearing than where limited to case 
management alone – typically from 2 hours to a 
full day

• Determine preliminary issues e.g. has the claim 
been issued in time? Is the Claimant disabled?

Preliminary Hearings – Substantive Issues



• A longer preliminary hearing can be listed by the 
Tribunal e.g. following review of the response in 
the ET3 or an initial hearing

• Otherwise on application of one of the parties

• Generally public hearings before the Tribunal

Substantive Issues



• Narrow the scope of the claim – number and types 
of claim, numbers of respondents

• Reduces preparatory work/hearing length

• Reduce costs in the long term

• May encourage early settlement

Advantages



• Incur costs of an additional preliminary hearing

• May spur the Claimant on if the findings go in the 
Claimant’s favour

Disadvantages



General Principles



• Tribunals must deal with cases fairly and justly

• Ensuring parties are on an equal footing

• Dealing with cases in a proportionate way

• Avoiding unnecessary formality and delay

• Saving expense

The Overriding Objective



• To the Tribunal, copied to the other side

• Unless orders

• Strike out

• Deposit Orders – up to £1,000

Applications and Orders 



Discovery and Disclosure



• Either by way of copy documents or written lists of 
documents

• All documents which are in the parties’ possession, 
custody or control that are relevant to the issues of 
the case

Disclosure



• Includes all documents on which parties rely as 
well as documents which adversely affect their 
case or that of any other party or support another 
party’s case

• Continuing duty – must disclose documents that 
come to light subsequently

Disclosure



• “Reasonable” not “exhaustive” search

• A “document” is “anything in which information of 
any description is recorded”

• Includes recordings, CCTV, electronic files, paper 
files and correspondence

Extent of Search



• If exchanging document lists, then parties will 
request copies of the documents from the list they 
do not have from one another

• Can seek specific disclosure if you believe 
documents are being withheld

Exchanging documents





Trial Bundle



• Once the parties have reviewed all documents, a 
hearing bundle must be agreed

• If at all possible seek to reach agreement and avoid 
putting two bundles before the Tribunal

• “Without prejudice” documents not included

Agreeing a Bundle



• Tribunal may set a page number limit 

• Limit documents before the Tribunal – only issues 
that need to be determined

• Pages must be numbered

The Bundle



• The bundle should be indexed 

• Typically pleadings (ET1, ET3 etc) will be at the 
front other documents ordered chronologically, 
potentially within sections (e.g. correspondence, 
contractual documents)

The Bundle



• The Tribunal may direct which party should be 
responsible for preparing the bundle and bringing 
sufficient copies to the hearing

• Otherwise for the parties to agree

Preparation of the Bundle



Witnesses



• Key decision makers – dismissing officer, grievance 
or appeal chair

• Anyone investigating the issues in question

• Those directly involved with the issues e.g. a 
manager or colleague

Who should be a Witness?



• Open from the outset – no nasty surprises

• Where possible, experienced in the issue in 
question

• Able to keep calm under pressure

• Able to focus on the questions asked of them

Who makes a good Witness?



• Written statement of the individual’s evidence. 
Must include all areas on which the individual’s 
evidence is required

• Statements taken as read – not read out in Tribunal

• Statements must be signed and dated

Witness Statements



• Generally preferable to meet with the individual 
and ask a series of questions based on their 
involvement

• Provide them with sight of relevant documents and 
cross reference bundle 

Taking a Witness Statement



• Include background information on the witness 
and relationship with the parties

• All the evidence the witness can give regarding the 
dispute

• A statement of truth

Contents of Statement



• Simultaneously – preferably by emails sent at an 
agreed time

• This removes the advantage to a party of reviewing 
the other side’s statements before finalising their 
own

Exchange of Statements



• Witness orders – but do you really want to compel 
somebody to give evidence?

• Supplemental witness statements – unusual unless 
new allegations or evidence contained in other 
side’s witness statements

Witnesses – Other Considerations



Other Hearing Preparation Steps



• List of Issues

• Chronology and agreed facts

• Cast List

• Scott schedule in discrimination claims – setting out 
particulars of each allegation

• Impact Statements/Expert Reports (Disability Cases)

Other Documents



Thank You – Any questions?


